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Isaias Miguel Diaz-Vicente, a native and citizen of Guatemala, petitions for
review of an order of the Board of Immigration Appeas (“BIA™) dismissing his

appeal from an immigration judge’ s decision denying his applications for asylum,
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withholding of removal, and protection under the Convention Against Torture
(“CAT”). To the extent we havejurisdiction, itisconferred by 8 U.S.C. § 1252,
Reviewing for substantial evidence, Limv. INS 224 F.3d 929, 933 (9th Cir. 2000),
we deny in part and dismissin part the petition for review.

Diaz-Vicente testified that guerrillas in Guatemala wanted to kill his father
because his father was a member of the military and that the guerrillas twice
confronted Diaz-Vicente and threatened to kill him if they learned that he had lied
to them about his father’ swhereabouts. The record does not compel the
conclusion that the threats against Diaz-Vicente constituted past persecution, or
that the threats were linked to a protected ground. Seeid., 224 F.3d at 936
(holding that “[t]hreats standing alone. . . constitute past persecution in only a
small category of cases, and only when the threats are so menacing as to cause
significant actual ‘suffering or harm’”) (citation omitted); Molina-Estrada v. INS,
293 F.3d 1089, 1094-95 (9th Cir. 2002) (concluding that petitioner had not
established that he was subject to persecution on account of an imputed political
opinion based solely on his father’ s military involvement). Incidents occurring in
the United States cannot establish past persecution. See 8 C.F.R. § 1208.13(b)(1).
Moreover, the record does not compel the conclusion that the Guatemal an

government is unable or unwilling to control ex-guerrillas there. See Castro-Perez



v. Gonzales, 409 F.3d 1069, 1072 (9th Cir. 2005). Accordingly, Diaz-Vicente
failed to establish eligibility for asylum and withholding of removal. Seeid. at
1072.

Nor does the record compel the conclusion that Diaz-Vicente met his
burden of establishing digibility for protection under the CAT. Thereisno
indication that the BIA failed to consider any evidence that might have enabled
Diaz-Vicente to meet his burden. The country report in the record does not
support Diaz-Vicente's claim of the likelihood of torture by Guatemalan guerrillas.
Cf. Kamalthasv. INS, 251 F.3d 1279, 1284 (9th Cir. 2001) (remanding where the
BIA overrelied on an adverse credibility determination and failed to consider
country conditions evidence confirming widespread torture of those smilarly
situated to petitioner).

To the extent Diaz-Vicente challenges the BIA’ s denial of his motion to
reconsider, that issueis not properly before us. See Andia v. Ashcroft, 359 F.3d
1181, 1183 n.3 (9th Cir. 2004) (per curiam) (“[T]he BIA’s denia of a motion to
reconsider is a separate action that must be separately appealed for this court to
have jurisdiction.”).

PETITION FOR REVIEW DENIED in part; DISMISSED in part.



